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a. There exists a factual dispute requiring jury deter-
mination when the defendant last parted with the chair



The sworn assertion of the plaintiff that the chair in

question was new and unpackaged in 1990, when weighed against

Cramer's lack of documentation, would tend to rebut and cast

doubt in the minds of reasonable persons whether Cramer must have

produced this chair before 1980. While it is possible an

intermediary could have paid for the chairs (recall they were

shipped f.o.b.) in 1980, and then hoarded them until they could

do not usually view office chairs as a commodity and postpone for

a decade seeking a return on their investment. Similarly, it is

unlikely that Hamilton Standard would have purchased a cache of

chairs from an intermediary in 1980 for an undetermined need, and

then warehoused them for ten years. A rational factfinder, after

weighing the evidence and applying common-sense could well find

Cramer did not meet its burden of proving it last parted with the

accident-chair in 1980, and infer it had possession until at

least March 27,1984.

b. The Connecticut Statute of Repose is not substantive

A federal court in Connecticut has ruled 10-year statute of

repose applicable to products liability actions, Conn.Gen.Stat.

~52-577a, is not substantive for choice of law purposes. Kelley

v. Goodyear Tire & Rubber Co., 700 F.Supp. 91, 93 (D.Conn. 1987).

In Kelley, the plaintiff, a Connecticut resident, was injured by

a product manufactured by the defendant in 1955. The defendant

argued the statute of repose was substantive and should therefore

be applied. The court rejected that analysis: "In this court's

view, a Connecticut court would not characterize Conn.Gen.Stat.



1352-577a as substantive for this purpose." Id.

Under Connecticut conflicts of law principles, a limitations

period is only substantive when it is interwoven within a statute

creating "new liabilities" previously unknown at common law.

Thomas Iron Co. v. Ensign-Bickford Co., 42 A.2d 145 (Conn. 1945).

The Kelley court noted products liability claims existed in

Connecticut before 1979, so the statute of repose contained in

the Connecticut Product Liability Act was not inseparable from

the Act and therefore the statute of repose was not substantive.

In dicta, the court hinted that under a choice of law analysis

(which would have been necessary if the limitations period was

substantive), the law of place of the accident, Ohio, should give

way to Connecticut's legitimate and strong interests of

protecting its citizens from defective products. Kelley, 700

F.Supp. at 93 & n.5.

As support for its conclusion the Connecticut statute of

repose was not substantive, the Kelley court referenced two prior

federal court decisions in the district of Connecticut, both of

which "rejected the argument that limitations periods found in

state Products Liability Acts are substantive for the purposes of

Connecticut conflict of laws analysis." Id., at 93.

In Estate of Mikulis v. Olin Corp., No. B-80-456 (D.Conn.

March 28, 1983), a Connecticut plaintiff's decedent was killed in

New Hampshire when a rifle manufactured by the defendant

discharged. The defendant argued the New Hampshire Product

Liability Act created a liability theretofore unknown, so its

limitation period inseparable from that liability was



substantive. Similarly, in Bowman v. Sturm, Ruger & Co., No. B-

82-393 (D.Conn. Feb. 23, 1983), in the wake of an Oregon product

accident to a Connecticut plaintiff the manufacturer-defendant

argued for the application of the Oregon statute of repose,

Or.Rev.Stat. 830.905 (1979), contending it was substantive. As

the court in Kelley observed, both New Hampshire and Oregon

recognized products liability claims before the enactment of

their respective products liability acts. Since those acts did

not create new "liabilities" within the meaning of Thomas Iron

Co. these Acts were not substantive. As a result, these courts

applied the procedural limitations period contained in the

Connecticut Products Liability Act. Kelley, 700 F.Supp. at 93-

94.

Since the Kelley decision, the Connecticut Supreme Court has

also ruled ~52-577a is procedural in nature. Champagne v.

Raybestos-Manhattan, Inc., 212 Conn. 509, 525, 562 A.2d 1100,

(1989).

Although the federal court is bound to apply Massachusetts

conflicts of law principles to determine if the Connecticut

Statute of Repose is substantive, the plaintiff submits the

rulings of the Connecticut courts are instructive. Massachusetts

has not yet determined whether statutes of repose are substantive

or procedural. Cosme v. Whitin Machine Works, Inc., 417 Mass.

643, 645, 632 N.E.2d 832, 834 (1994) ("we have not determined

whether statutes of repose are procedural with respect to choice

of law.").



c. Massachusetts has the most significant interest in
the application of its limitations period in this case

(a) the place where the injury
occurred

(b) the place where the injury
producing conduct occurred

(c) the domicile, residence and
place of business of the
parties



(d) the place where the relation-
ship between the parties is
centered

(a) the needs of the interstate
and international systems

(b) the relevant policies of
the forum

(c) the relevant policies of
other interested states

Mass.
Conn.

(strong)
(weak)

(d) the protection of justified
expectations

(e) basic policies underlying
field of tort law

(f) certainty, predictability
and uniformity of result

(g) ease of determination and
application of law to be
applied

Inapplicable -or-
Mass. (weak)



In this case, the plaintiff's domicile is in Massachusetts

and this action has been brought in a Massachusetts court. The

defendant's product was manufactured in Kansas and shipped f.o.b.

on an unknown date to an undetermined intermediary, and then came

into the possession of the plaintiff's employer in Connecticut,

where the plaintiff's accident occurred.

Massachusetts has a strong interest in providing a remedy to

persons injured by defective products. The S.J.C. has recently

expanded liability under its consumer protection statute to

products liability claims, Maillet v. AFT Davidson Co., 407 Mass.

185, 193, 552 N.E.2d 95, 100 (1990), to not only deter but to

punish manufacturers whose products injure Massachusetts

claims are co-extensive with strict liability under Restatement

of Torts (Second) ~402A. Swartz v. General Motors Corp., 375

Mass. 628, 630, 378 N.E.2d 61, __ (1977). Massachusetts also

has an articulated interest in allowing a recovery on used and

older products. Fernandez v. Union Bookbinding Co., Inc., 400

Mass. 27, 33-34 507 N.E.2d 728, __ (1987) (strict liability

remedy against sellers of used products sanctioned); Cosme, supra

at 648 ("Massachusetts . has no policy of protecting

defendants from injuries caused by older products."). Finally,

Massachusetts has articulated a significant interest in seeing

its resident plaintiff be compensated for his products liability

injury, even if he is suing on a defective product supplied in

1939, Cosme v. Whitin Machine Works, Inc., 417 Mass. 643 (1994),

because if such persons were deprived of a remedy from their



wrongdoer they are liable to become a public charge. See Tiernan

v. \vestext Transp. Co., 295 F.Supp. 1256, 1264 (D.R.I. 1969).

The policy behind the field of products liability law, as

identified in Cosme, is to provide a cause of action to

compensate individuals injured by defective products. "Public

policy demand that the burden of accidental injuries caused by

products intended for consumption to be placed upon those who

entitled to the maximum protection at the hands of someone, and

the proper persons to afford it are those who market the

products." Cosme, at 647-648, quoting from comment c of 0402A of

the Restatement (Second) of Torts. Massachusetts embraced the

corresponding policy of holding accountable those whose defective

products cause injury. ~, at 648.

The State of Connecticut would have relatively little

interest in either providing or depriving the plaintiff of a

remedy. To the extent the Connecticut statute of repose was

enacted to prevent long-tail liabilities of Connecticut-based

manufacturers in order to lower insurance premiums, this case

Connecticut has an interest in deterring recoveries from

Connecticut manufacturers, it would appear to have no interest

favoring application of statute of repose in this case.

Moreover, since Connecticut itself recognizes its statute of

repose as procedural, "it is therefore likely has a diminished

expectation of having it apply in other jurisdictions as part of

its substantive law." Cosme, at 649.



"The state in which the injury occurred, as such, has

relatively little interest in measure of damages to be recovered

unless it can be said with reasonable certainty that defendant

acted in reliance on that state's rule." Moser v. Bostitch Div.

of Textron, 609 F.Supp. 917, 920 (E.D.Pa. 1985) (citation

omitted) (applying tort law of residence of plaintiff, and not

the substantive law of Massachusetts, where product injury

occurred). In the case sub judice, deposition questioning has

established Cramer had no particular reliance on the application

of the limitations law of the State of Connecticut in placing its

product into the stream of commerce. See Exhibit B, at 72.

There should be no concern in the protection of justified

expectations anyhow, because "persons who unintentionally cause

injury usually act without giving thought to the law that may be

applied to determine the legal consequences of the conduct."

Restatement (Second) of Conflicts of Laws, 0145, comment b,

quoted in Cosme, supra at 650.

Similarly, the First Circuit Court of Appeals affirmed a

Rhode Island district court ruling that the state with the most

significant interest was not where the accident occurred

(Massachusetts), but the residence of the plaintiff's decedent

(Rhode Island). Turcotte v. Ford Motor Co., 494 F.2d 173 (1st

Cir. 1974). Even though the car was sold in Massachusetts, Ford

had no reasonable expectation a wrongful death action caused by

the car's alleged defects would be brought under the

Massachusetts death statute (limiting recovery to $50,000) and no

evidence existed Ford had planned the transaction accordingly.



defendant-manufacturer> were a Connecticut business, and

Connecticut's corresponding interest in protecting its courts

from such claims is obviously not at stake." Cosme, 417 Mass. at

An argument by an Ohio-based manufacturer that the

Connecticut Statute of Repose ought to apply to bar a claim of a

New York resident injured at his workplace in Connecticut was

roundly rejected in Rossi v. Ed Peterson Cutting Equipment Corp.,

498 N.Y.S.2d 283 (N.Y. Sup. Ct. 1986), appended hereto as Exhibit

C. Even assuming arguendo Connecticut's statute of repose was

substantive, the fact "plaintiff traveled every day to

Connecticut to work, was employed by a Connecticut company, was

injured in and treated in Connecticut" did not make Connecticut's

contacts more significant that the state of plaintiff's

residence, New York. New York has a paternal interest of

providing a remedy for resident's claims time-barred elsewhere;

therefore the plaintiff was able to seek recovery from his 1980

injury in Connecticut on a machine shipped to his employer in

1 9 2 3 . I d ., at 2 8 5 -- 281) .

In addition, the place of a plaintiff's injury (and the

state from which she received workers' compensation benefits) was

outweighed by the residence of a plaintiff and the place of

incorporation of the manufacturer-defendant in RQy v. Star

Chopper Co., Inc., 584 F.2d 1124, 1128-1130 (lst Cir. 1978)

(applying Rhode Island conflicts principles). The defendant's

expectations would not have been disturbed because it did not

manufacture its products to meet different liability standards of



North Carolina has little governmental interest in the
resolution of the parties' claims and defenses. Its statute
of repose was enacted to shield North Carolina manufacturers
from open-ended liability that might exist for an indefinite
period of time after a product is sold and distributed.
(citation omitted). However, there is no North Carolina
manufacturer involved as a defendant in this lawsuit. No
compelling reason exists why the North Carolina legislature
would have an interest in the application of its statute of
repose to eliminate the claims of foreign plaintiffs against
foreign defendants.
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